No. 11405 


In the 
Anited States 


Circuit Court of Appeals 
For the Ninth Circuit 


fees A. PORTER, Administrator, 
Office of Price Administration, 
Appellant, 
VS. 
PAUL MYERS, 
Appellee. 


Appellee’s Brief 


ENEAPP, BOYLE, BILBY & THOMPSON, 
b. G. THOMPSON, 
ARTHUR HENDERSON, 
907 Valley National Building, 
Tucson, Arizona, 
AOTC for Menlo. 


TOPICAL INDEX 


Page 

ET TN 1 LV Cie ccc cccccececenanessecnncntccenensnsnnveene it 
SN ye cee dav chcrsedcestivietessmessniptcntcatcdnntoncaabboe o 
NCO Ge O 
Prachi Paid on Retuined Empties.. eee 6 
Beeormimssions Paid to Brokers. essen il 
II TON on aseececcccccscceczesescoesenscseseecneceescnnescansnssscavsuenesnstans snes 16 
N62 cccageses feckceececenesecarssanestsasesteysnvesereitecrtnnestoenconeneevau 22 


GC i ee ee ee ee App. 1 


11 Index 


TABLE OF CASES AND AUTHORITIES CITED 


Page 
Clyde Equipment Co. v. Fronto, 16 Fed. (2nd) 106 

(C, ©. As SOT) 2.2 ee ee 18 
Gadtaies wv.’ Hope, ef ale272 Sted. 386........22.... oe 18 
G. M. P. R. No. 259, par. (p) of Sec. 1.2 Ametd: 308 
Galt. P. i. No. 259, Sec. 5.3 (ec. 0S, N9A4) 23am 1g 
korby v. U.S. 273 Fed. 301 (C. C. &. Sali)... ae 20 
Packing Co. v. Steamship Co., 22 Fed. (2nd) 12 

(ORG oe ee 20 
Pickney v. Railroad, 109 Atl. 700 245 U.S. 631; 65 

(Pes ee ee er 2a 
Railway v. Stewart, 245 U. S. 362, 62 L. Ed. 347, 

| ET 20 
Rwy Express v. Lindenburg, 260 U.S. 584, 43 S. 

ig 206, ORL. Tigh. Fe ie 20 
Raiivoad v. Rankin, 241 U. 8S. 319,36 5. Gt 595, 

OF Tey Sh Me ctectnccecer ct 20 
Revised Maximum Price Ree. 166................geee oe 14 
Wellington v. Stratton, 11 Mass. 394, 395, 3 C. J. 

Lee ee 21 
wee, 1490 3 Git. P. ke ® Fi. 31532... ae 2, 5,6, a8 
pec. 1420:66 G. M. P. R. (Nox. 2, 1942, App» A@) 
U. 8. Code Congressional Service 1944, p. 617............ + 
U. 8S. Code Congressional Service 1942, p. 377, 

ee WOR ii 6 


. 
= — — 


In the 
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Appellee’s Brief 


STATEMENT OF THE CASE 


Appellee-defendant respectfully designates to the 
Court three matters in which the appellant’s state- 
ment of the case is not wholly accurate or omits mat- 
ters which appellee believes are material to a decision 
of the case. 

1. By stipulation in the court below the parties 
agreed that the regulations governing pricing of the 
commodity sold by defendant was Section 1499.3, as 
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shown by 7 I’. R. 3153. ‘This section appellee sets out 
in the appendix hereto as being the correct version of 
this section. Through error or oversight the appel- 
lant, in his brief, on page 31, sets out a later revision 
of this section. 


2, Appellee calls to the Court’s attention the lan- 
euage of the stipulation made by the parties in the 
court below, which was, as it is designated, ‘‘Stipula- 
tion for Judgment.’”’ (Tr., p. 10.) In paragraph 9 of 
the stipulation the language is ‘‘the plaintiff has made 
no allowance for return freight to the brewery on empty 
cases and bottles or brokerage commissions or finder’s 
fees paid by said defendant.”’ 


The Court’s attention 1s also called to paragraphs 
11, 12 and 18 of the stipulation, whereby the parties 
agreed to a certain stipulated sum to be entered as a 
judgment against the defendant in the event of a deci- 
sion by the court upon the facts stipulated. 


3. Appellee further calls the Court’s attention to 
Exhibits ‘‘A’’ and **B’’, attached to the stipulation 
(Tr., pp. 19, 21) wherei on September 14, 1945, the 
Office of Price Administration specifically approved 
of defendant’s method of pricing his merchandise and 
advised defendant that this approval was ‘‘the offi- 
cial interpretation.’’ 
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ARGUMENT 


(In the argument made here appellant is referred 
to as plaintiff and the appellee is referred to as de- 
fendant. ) 


1. In determining his maximum selling price un- 
dev Maximum Price Regulation No. 259 could defend- 
ant include as an item of his cost freight paid on empty 
cases and containe1s which the defendant had to return 
to the breweries in order to purchase the beer ? 


2. In determining his maximum selling price un- 
der Maximum Price Regulation No. 259, could de- 
fendant include as an item of his cost the broker’s or 
finder’s fee paid by him to purchase the beer? 


THE REGULATIONS 


The determination of these questions will depend 
entirely upon the interpretation which the Court gives 
to Section 1499.3(a) of General Maximum Price Reg- 
ulation (7 FR 3153). It is stipulated that said sec- 
tion sets forth the proper method for computing the 
maximum price which defendant was entitled to charge 
on the brands of beer involved in these questions. See 
Section 6 of the Stipulation. 


The authority for price control stems from the 
Emergency Price Control Act of 1942. ‘The act cre- 
ated the Office of Price Administration and provided 
for the appointment of an administrator. Section 2(a) 
of such act provides in part that 
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“See. 2(a). Whenever in the judgment of the 
Price Administrator (provided for in section 201 
(21)) the price or prices of a commodity or com- 
modities have 1isen or threaten to rise to an extent 
or in a manner inconsistent with the purposes of 
this Act, he may by regulation or order establish 
such maximum price or maximum prices as 1n his 
judgement will be generally fair and equitable and 
will effectuate the purposes of this Act. ; 
PROVIDED, That no such regulation or order 
shall contain any provision requiring the deter- 
mination of costs otherwise than in accordance 
with established accounting methods.’’ 
(Emphasis ours. ) 

U. 8. Code Congressional Service 1944. Page 
617. 


As stipulated in paragraphs 5 and 6 of the Stipula- 
tion the following provisions of the regulations pro- 
mulegated under the authority of the Emergency Price 
Control Act of 1942 govern the maximum price the 
defendant was entitled to charge for the beer involved 
in this case: 


“C(a) Formanufacturers and wholesalers. The 
maximum price which a manufacturer or whole- 
saler may charge for a domestic malt beverage, 
except 1n 52-ounce containers, shall be the highest 
price charged by him for such domestic malt bev- 
erage during the period October 1 to 15, 1941, 
inclusive, plus the ‘permitted increase’ set forth 
in the schedule of permitted increases in paragraph 
(c) (1) of this section, or the maxunum price now 
established by such manufacturer or wholesaler 
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under the pricing provisions of the General Max1- 
mum Price Regulation, plus the ‘permitted im- 
crease’ for excise taxes only as specified in para- 
ormaphe(c) (2) of tigssection.~ 

Section 1420.66 Appendix A(a) Maximum 
Price Regulation, issued November 2, 1942; 


and Section 1499.3(a), the specific provision under 
which defendant was obligated to price the beer, as 
agreed by paragraph 6 of the Stipulation states: 


‘‘Sec. 1499.3. Maximum prices for commodi- 
ties which cannot be priced under section 1499.2. 
The seller’s maximum price for a commodity which 
cannot be priced under section 1499.2 of this Gen- 
eral Maximum Price Regulation shall be a maxi- 
mum price in line with the level of maximum prices 
established by this General Maximum Price Regu- 
lation. Such price shall be determined by the 
seller in accordance with the following procedures: 


‘“(a) Sales at wholesale or retail. In the case 
of a sale at wholesale or retail, the seller (1) shall 
select from the same general classification and 
price range as the commodity being priced under 
this section, the comparable commodity for which 
a maximum price is established under section 
1499.2 of this General Maximum Price Regulation 
and of which the seller delivered the largest num- 
ber of units during March 1942; (2) shall divide 
his maximum price for that commodity by his re- 
placement cost of that commodity; and (38) shall 
multiply the percentage so obtained by the cost to 
him of the commodity being priced under this para- 
graph. Vhe resulting figure shall be the maximum 
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price of the commodity being priced. Within ten 
days after determining such maximum price under 
this paragraph, the seller shall report such price 
to the appropriate field office of Price Adminis- 
tration upon a form, duly filled out and signed 
under oath or affirmation, copied from the form 
contained in section 1499.24, Appendix A, of this 
General Maximum Price Regulation. ‘The price 
so reported shall be subject to adjustment at any 
time by the Office of Price Administration. (lim- 
phasis ours. ) 

U. S. Code Congressional Service 1942. Page 
377; 7 Federal Register 3135. 


FREIGHT PAID ON RETURNED EMPTIES 


Was the freight which defendant was compelled to 
pay on empties returned to the breweries an item of 
cost to him of the beer to be priced within the mean- 
ing of Section 1499.38(a) General Maximum Price Reg- 
ulation ? 


The only proper guides for determining this query 
are the provisions of the quoted regulations. The ques- 
tion would seem to answer itself. It must be admitted 
that the beer could not have been purchased unless 
defendant, as the buyer, would pay such freight costs 
of returned empties. It is further true that never 
theretofore had the defendant in the conduct of his 
business assumed and absorbed the cost of return 
freight on empties. This regulation uses the words 
“the cost to him’? without any qualifying language. 
The interpretation which the defendant gave the last 
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quoted section is not only sound but it was also the 
method approved by the regional office of the Office 
of Price Administration as late as September 14, 1944. 
Exhibit ‘‘A’’ of the Stipulation (Tr. 19) shows that 
defendant had an official ruling as late as September 
14, 1944, which stated that the unit replacement cost 
of beer could include ‘freight on the return of empty 
bottles to the brewery.’’ Defendant was told on Sep- 
tember 14, 1944, that the correct method of pricing the 
beer was as follows: 


“1. The comparable commodity you are using is, 
I believe, ABC Beer. Take your maximum 
price under OPA regulations for that beer. 


‘*2. Divide this price by the net unit replacement 
cost of ABC Beer. 


‘*3. Multiply the percentage so obtained by your 
net unit cost of Capitol Beer or the beer being 
priced. This unit replacement cost may in- 
clude the cost of Capitol Beer at the brewery, 

the loading charge at the brewery, freight on fuli 

cases and freight on the return of the empty bvot- 
tles to the brewery.’’ (Himphasis ours. ) 


and he was further told that such letter could be con- 
sidered an official interpretation. (Tr. 20.) See Ex- 
hibit ‘‘A’’ of the Stipulation. 


This ruling was made several weeks after the last 
sale which plamtiff claims exceeded the selling price, 
because paragraph 4 of the Stipulation shows that the 
sales which are now questioned were all made on or 
prior to August 26, 1944. 
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We, therefore, have the unusual situation where the 
Administrator of the Office of Price Administration 
is seeking to penalize the defendant for doing what the 
local and regional offices of the OPA and the attorneys 
for OPA held to be a proper and legal practice at the 
time the beer was priced and the sales made by de- 
fendant. 


It is further true that the later adverse ruling from 
Washington, referred to in Exhibit “‘B’’ of the Stip- 
ulation, is not stated to be based upon any provision of 
law, published rule or regulation, but merely asserts 
what some individual in Washington thought to be 
more in harmony with the aim of price control than 
the method adopted by defendant. 


It is also noteworthy that following the letter of 
September 29, 1944, Exhibit ‘‘B”’ of the Stipulation, 
the Office of Price Administration promulgated a 
specific regulation permitting the inclusion of charges 
for the return of cases and empty containers under 
situations such as those existing in the instant case. 


“(p) Transportation charges. 

‘The term ‘transportation charges’ shall also 
include charges for the return of cases and empty 
containers, only where the seller unposed such a 
charge on a particular class of purchaser during 
the applicable base period or where the seller did 
not ship outside his local area during the applicable 
base period and now establishes a maximum price 
to a new class of purchaser located outside his 
local area. Such charges shall be at the rate 
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charged by the cheapest available common or con- 
tract carrier customarily used for movement of 
the cases and containers from the above mentioned 
purchaser’s customary receiving point to the sell- 
er’s shipping point from which the malt beverage 
was originally shipped.’’? (Emphasis ours. ) 

Paragraph (p) of Section 1.2 Amendment 3, 
Maxunum Price Regulation No, 259. 


It seems strange indeed that those charged with the 
enforcement of price control should be urging this 
Court to impose a further penalty upon the defendant 
in this action for doing what they themselves thought 
to be the proper practice until the receipt of contrary 
advice from Washington in September, 1944. ‘his is 
the more unusual because of the fact that one has to 
torture the language of the published regulations to 
hold that the words ‘‘cost to him’’ contained in the sec- 
tion governing the price of beer did not include the 
cost of return freight, when, as in this case, the pay- 
ment of such return freight was a prerequisite to the 
purchase of the beer being priced. 


The unreasonableness of plaintiff’s contention is 
further disclosed when it is borne in mind that the 
auount mvolved in this item of return freight, which 
the plaintiff is seeking to recover from the defendant, 
was paid out by the defendant to the carriers and the 
inclusion of such items in the price of the beer did not 
result ina profit to the defendant. 


The failure to properly clarify the regulations, if 
there was any ambiguity in such regulations, which 
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point defendant disputes, was the fault of the Office of 
Price Administration, and if it promulgated and pub- 
lished a regulation which was so vague and uncertain 
that it was misinterpreted by the regional and local 
administrators and attorneys, there is no legal basis 
for the recovery of damages against the defendant, who 
adopted the same interpretation given the regulation 
as the local and regional administrators. 


‘he defendant asserts the facts to be that nowhere 
did any law or published regulation say that return 
freight under the circumstances in this case was not 
a proper item of cost to defendant. We cannot find 
any published regulation or rule which holds that it was 
lmproper during the period up to August 25, 1944, to 
include return freight in computing the maximum price 
under the General Maximum Price Regulation. In- 
deed the only evidence we have found that anyone con- 
tended that such charges were improper are contained 
in the letter, Exhibit ‘‘B’’ of the Stipulation, and the 
claim made by the filing of this action. We do know 
that the return freight was an actual item of cost to 
defendant and that the Office of Price Administration 
has peen told by Congress that none of its regulations 
ov orders should ‘*contain any provision requiring the 
determination of costs otherwise than in accordance 
with established accounting methods.”’ 


It would seem that the bureaucrat who ruled return 
freight an improper item of cost in cases such as pre- 
sented here was unfannliar with established accounting 
inethods and sought to interpret the regulation to suit 
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his theories of price control rather than in accordance 
with reason and the wording of the regulation. Un- 
doubtedly the injustice of such interpretation resulted 
in the adoption of the specific provision which now 
permits allowance for return freight. 


We think there is no just basis, even under a strict 
interpretation of the law and regulations for denying 
defendant’s ight to return freight on empty cases 
and containers as an item of cost to him. 


COMMISSIONS PAID TO BROKERS 


Was defendant entitled, under Section 1499.3(a) 
General Maximum Price Regulation, to include as an 
item of cost to him brokerage fees which he had to pay 
to purchase certain beer? 


As previously stated, defendant, during 1944, pur- 
chased certain stocks of beer through the medium of 
brokers and such brokers charged defendant fifteen 
cents per case as a brokerage or finder’s fee. 


Plaintiff is seeking to recover from defendant some- 
thing in excess of $4,000, based upon his contention that 
defendant had no right to charge such brokerage fee 
as an item of cost in computing his maximum selling 

-price under General Maximum Price Regulation for 
the beer so purchased. 


Counsel for defendant are unable to determine the 
exact basis for this contention because they have been 
unable to find any regulation or order in effect between 
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December, 1943, and August 26, 1944, prohibiting the 
inclusion of such item. 


It would appear that OPA takes the position that 
notwithstanding its published regulations and the 
meaning ordinarily conveyed by such regulation, it has 
the right to place the interpretation upon its regula- 
tions which it deems best suited to effect the control 
of prices and that such interpretations, like the regula- 
tions, should have the force and effect of law. 


We differ basically with this holding. Any such 
view, we believe, has no support in law. ‘The Price 
Stabilization Act of 1942 and the regulations and or- 
ders promulgated under the act do not attempt to pro- 
hibit things which are “‘malwm in se.’’ The prohibi- 
tions which the administrator may enforce under the 
law cover acts which are not nnmoral or iniquitous 1n 
themselves. Certainly the prohibitions set up by the 
OPA can extend no further than the reasonable intend- 
ment of the language used in its published regulations. 
he defendant should not be penalized because of the 
stabilization theories held by some of those charged 
with the administration of the law. If we are to be 
ruled by executive decrees, certainly the minimum pro- 
tection which the public can expect is that the decrees be 
definite and certain and not susceptible to one inter- 
pretation by the official holding one set of economic 
theories and subject to some different interpretation 
if any particular administrator thinks some other pro- 
cedure will best effect the purposes of price control. 
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Tn short, despite OPA the merchant may still oper- 
ate as traders have always operated unless the contem- 
plated transaction is expressly prohibited. Applying 
such test to the inclusion of brokerage as an item of 
cost to the defendant we can find no regulation or order 
which prohibits its inclusion. 


What was defendant’s guiding principle?) Maxi- 
mum Price Regulation No. 259 said he was to price 
the beer under the rule laid down in Section 1499.3 (a) 
of General Maximum Price Regulation. Paragraph 6 
of the Stipulation shows that there can be no question 
on this score. Nowhere in Section 1499.38(a) nor in 
the General Maximum Price Regulation was there any 
prohibition against the inclusion of brokerage, and 
assuredly under any theory of accounting or business 
practice 1t was a proper item of cost. 

By Section 5.3 of the General Maximum Price Reg- 
ulation No. 259, dated December 18, 1944, the payment 
of brokerage was thereafter expressly prohibited, in 
the following language: 

‘Sec. 5.3. Payment of brokerage. Every broker 
shall be considered the agent of the seller, and not 
the agent of the purchaser. In each instance, the 
amount paid by the purchaser to the seller, plus 
any amount paid by the purchaser to the broker, 
shall not exceed the seller’s maximum price includ- 
ing allowable charges actually paid by the seller 
ov by the broker. In other words, the seller may 
not collect from the purchaser any more than the 
Imax price meluding allowable charges, less 
any amount the purchaser pays the broker, 
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“Note: Attention: is directed to Revised Miaxi- 
mum Price Regulation 165 estabhshing maximum 
prices brokers may charge for their services.” 


However, this order was issued some months after 
the last sale involved in this action. 


If, as plaintiff contends, the payment of brokerage 
was prohibited prior to the adoption of Section 5.3 
of General Maxinum Price Regulation No. 259, this 
last section would seem to have been wholly unneces- 
sary. The facts are, however, that there was no spe- 
cific prohibition against the payinent of brokerage 
prior to December 18, 1944, although some administra- 
tive official of OPA may have interpreted the regula- 
tion to mean that the payment of brokerage in cases 
of this kind was contrary to the policy of the act. Any 
such ruling, however, was never brought to the atten- 
tion of this defendant and was never published in form 
so as to charge defendant with notice of the ruling or 
10 give it the force and effect of law. 


That the iclusion of brokerage fees was not inm- 
proper prior to December 18, 1944, the date of Revised 
Slaximum Price Regulation No. 259, is shown, it seems 
to us, by the following language contained in **State- 
ment of the Considerations Involved in the Issuance of 
Revised Maximum Price Regulation 259,"’ which says: 


“The new regulation contains provisions de- 
signed to prevent use of brokers to shift to pur- 
chasers selling expenses which the seller’s maxi- 
inun price 1s designed to cover,”’ 
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If the payment of brokerage had been prohibited 
by any existing regulation it is obvious this language 
would not have been used in the statement of consid- 
erations for the issuance of the regulation prohibiting 
the payvnient of brokerage. 


We repeat that it is not sufficient for some ad- 
nunistiative official to determine that a departure 
from ordinary business principles will further price 
stabilization. ‘’o prohibit any practice which was 
legitimate prior to price control it is essential that a 
regulation specifically prohibiting the action be legally 
adopted and published in the Federal Register. 


We do not argue this principal at leneth or cite 
authority because this Court has heretofore held such 
adoption and publication to be a prerequisite to the 
validity of such an executive order. 


Ifere again the plaintiff is not seeking to strip de- 
fendant of a profit which resulted to him from the 
alleged overcharge (because no profit resulted), but 
vi the contrary is seeking to take away from defend- 
ant an amount which defendant has paid to the brokers. 


We wisn to stress the further point that since nei- 
ther the wishes and desires of the officials of OPA, 
nor any purported interpretation of their own rulings 
can bind defendant unless such orders have been in- 
corporated im a legally adopted regulation published 
in the federal Register. Neither should any subse- 
quent interpretation or contention made by OPA offi- 
Gals of their own regulations have any persuasive 
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effect with the Court i: determining this case, but 
the Court should interpret any pertinent regulation 
by the same aids which were afforded the defendant, 
to wit: the meaning ordinarily conveyed by the language 
of the regulations. Certainly if the language of the 
regculations was susceptible of an interpretation under 
which the charges made by defendant we1e permissi- 
ble, then defendant is not to be penalized because of 
another possible interpretation of the regulation. Nor 
is there any rule of law, which under such circum- 
stances, says the defendant was obligated to adopt 
the most unfavorable interpretation under peril that 
he might be held lable for an overcharge if some 
official of OPA ruled the untavorable interpretation 
more consistent with the overall purpose of the act. 


APPELLANT’S BRIEF 


In these portions of appellee’s biief it is the inten- 
tion to answer certain portions of appellant’s brief 
covering matters not previously argued herein. 


(1) On page 11 of appellant’s brief appellant 
inakes reference to Section 5.9(b) (1) concerning ** Eva- 
sions.’’? It is apparent that this provision relates to 
evasions only and leaves unanswered the question of 
What items could properly be included in defendant’s 
maximum price. Obviously, if defendant based his 
charges, as permitted by Section 1499.5 of General 
Maximum Price Regulation, 7 If. R. 3153, there was 
no evasion, ‘Lhe appellee submits that this provision 
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relates only to evasions resuiting from changing estab- 
lished maximum prices and does not purport to relate 
to the method of fixing the price in the first instance. 
Assunie, for the sake of illustration, that a wholesaler 
selling beer in 1942 then bought beer at a price per 
case laid down at his warehouse and paid no separate 
charge for incoming freight. Admittedly under such 
a state of fact the wholesaler could not charge, after 
the inception of the act and regulations, a greater price 
than the price which he had theretofore charged for 
the beer so delivered to and sold by him. Lut if, after 
inception of the act, he desired to buy and did buy 
beer from some other brewer, which beer was billed 
to hin f. o. b. the brewery, under plaintiff’s contention 
such wholesaler, in establishing his maximum price 
under Section 1499.3 for beer first handled after the 
act, would not be entitled to add such incoming freight 
as ai item of his cost because he had not paid a sep- 
arate charge for freight prior to the act. ‘The con- 
tention that such incoming freight was not a part of 
the “cost to him of the commodity being priced under 
this paragraph” would be just as logical as the plain- 
tilf’s coutention in the instant case, because the whole- 
saler would have paid no separate transportation 
charges upon his coinparable comunodity prior to the 
enactment of the act. Certainly the words *‘cost to 
him of the commodity being priced under this para- 
staph” (1499.3 GMPR), mean just what they say and 
are ty be interpreted uuder established accounting 
methods. 
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(2) On pages 16 through 25 the appellant makes 
a vigorous attack upon the reasons given by the trial 
court tor its decision. The gist of this attack is that 
the trial court was without evidence to support its 
conclusions of law. On this point appellee submits 
that the following points should be considered: 

(a) In the absence of specifications of error the 
appellate court cannot consider the sufficiency of evi- 
dence to support findings of fact. 

Gartner v. Hays, ct al., 272 Fed? 896. 
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The appellant cannot, under the well-recognized rule 
of appeal and error, specify that the court erred in 
concluding certain matters as a matter oi law and 
then argue the court erred in making certain findings 
of fact. Obviously the argument of appellant that 
‘defendant adduced no prooi whatever’’ and *‘this 
record will be searched from end to end in vain for 
any semblance of any proof,’’ must be disregarded 
by this court as being argument upon points not raised 
in this appeal. 

(b) The parties in their stipulation stated that 
as to the amounts claimed by defendant as legitimate 
costs ‘‘the plaimtiff has made no allowance for return 
freight to the brewery on empty cases and bottles or 
brokerage commussions or finder’s fees paid by said 
defendant.’’ (Tr. 13.) The only reasonable infer- 
ence from this stipulation is that the defendant did 
actually pay these costs. 

In Clyde Kquipment Company vs. Hronto, 16 Fed. 
(2nd) 106 (C. GA. 9th) it was held tliat if a dada 
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of fact is susceptible of two constructions, one of 
which supports the judgment and the other does not, 
the former will prevail and whenever from the facts 
found other facts may be inferred which will support 
the judgment such inferences will be deemed to have 
been drawn. 

Certainly, if this is true of findings of fact made 
ion a trial of 4 case, it must be equally true of find- 
ines of fact made upon stipulation. Appellee submits 
that the only reasonable inference to be raised is the 
inference which supports the court’s judgment below, 
namely, that the defendant did pay these charges. 

3. Appellant, on page 17 of its brief, refers to a 
presumption that a condition which has been shown to 
exist, has continued. Upon this presumption appel- 
lants asks that this Court should assume that the new 
supplier absorbed ordinary freight charges and brok- 
erage commissions as the former supplier had previ- 
ously absorbed such charges. It is obvious this pre- 
sumption would not operate since new conditions had 
intervened. New supplers were selling to the de- 
feudant and new price structures had intervened. 


tiowever, 1f appellant is reduced to the point of 
quoting ** presumptions,’ appellee counters with a pre- 
sumption of much greater validity, that is, the pre- 
sumption that the law is beg obeyed. It has been spe- 
cifically held by federal courts that it cannot be as- 
suucd, merely because the contrary has not been estab- 
hshed ly proof, that an individual or a corporation has 
conducted its affairs in violation ol law, 
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Ratlroad v. Raakm, 241 U. 8S. 3195 305. 9Cr 
555, 60 L. Ed. 1022; 

Railway Express v. Lindenbury, 260 U. 8. 084, 
43S. Ct. 206, 67 L. Ed. 414; 

Ruilway v. Stewart, 245 WS. 362, 6271. ia 
347, 88.8. Ct. 130; 

Kerty-v. U.S. 273 Med, 391(C. C. Aa 

Packing Company v. Steanship Company, 22 
Hed. (Qnd) 12 (C. C. A. 9th). 


Appellee therefore submits that the trial court 
merely rendered judgment based upon the presumption 
that defendant’s suppher was making legitimate 
charges for the merchandise furnished to the defend- 
ant. No proof was necessary upon this point and no 
inference arises from lack of such proof that the 
charges were illegal or unauthorized by the OPA. 


4, Himally it is submitted that the appellant can- 
not in good faith question the stipulation, which was 
the result of uncoerced exercise of discretion by both 
parties in the trial court. ‘The parties expressly stip- 
ulated, 1 paragraphs 11, 12 and 13, that judgment in 
a certain sum should be rendered under certain cir 
cumstances. Certainly this court cannot now order 
that a different judgment shouid be entered because 
the court below did not make findings of fact which 
were not within the terms of the stipulation. 

‘There 1s a serious question whether an appeal lies 
from a case which has been submitted by the parties 
on stipulation. 
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“he principal established is that, when the 
parties have agreed that a certain judgment shall 
be rendered for either of them, according to the 
opinion of the judges, on a case stated, the Court 
of Errors cannot rescind that agreement and enter 
a different judgment. It is the same in principle 
as if they had agreed that judgment should be en- 
tered according to the opinion of any other indi- 
viduals; ov that it should depend on any other col- 
lateral event. When the opinion is given, o1 the 
other event happens, and the judgment is entered 
accordingly, it 1s so entered by the consent and 
agreement of the parties, in ike manner as if they 
had in any other mode ascertained what was right 
and just between them, and had afterwards come 
into court and consented to a judgment accord- 
inely.’’ 


Wellington v. Stratton, 11 Mass. 394, 395, 3 C. J. 
610. 


A case supporting this view is Pickney v. Railroad, 
109 Atl. 700 (Cert. den.) 245 U.S. 631, 65 L. Ed. 447, 
418. Ct. 7. It appears, however, that U. S. v. Hliason, 
16 Peters 291, 10 L. Ed. 968, has probably settled this 
question in favor of the appellant here. Nevertheless, 
ii is subnutted that the stipulation below must be con- 
strued most strictly in favor of the defendant. It is 
submitted that appellant cannot be heard to say that 
the stipulation did not contain facts or reasonable in- 
ferences therefrom sufficient to support the judement 
of the court below. 
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CGN CLUSION 


It is respectfully submitted that the decision of 
the trial court was correct and should be affirmed. 


KNAPP, BOYLE, BILBY & THOMPSON 
B. G. THOMPSON, 
ARTHUR HENDERSON, 
907 Valley National Building, 
Tucson, Arizona, 
Attorneys for Appellee. 
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APPENDIX 


‘Sec. 1499.3. Maximuin prices for commodi- 
ties Which cannot be priced under section 1499.2. 
he seller’s maximum price for a commodity 
which cannot be priced under section 1499.2 of 
this General Maximum Price Regulation shall be 
a MaxinwD price in line with the level of maxi- 
mum prices established by this General Maximum 
Price Regulation. Such price shall be determined 
by the seller in accordance with the following pro- 
cedures : 


‘“(a) Sales at wholesale or retail. In the case 
of a sale at wholesale or retail, the seller (1) shall 
select from the same general classification and 
price range as the commodity being priced under 
this section, the comparable conimodity for which 
& maxlmum price is established under section 
1499.2 of this General Maximum Price Regula- 
tion and of which the seller delivered the largest 
number of units durmmg March 1942; (2) shall 
divide his maximum price for that commodity by 
his replacement cost of that commodity; and (3) 
shall multiply the percentage so obtained by the 
cost to him of the commodity betug priced winder 
this paragraph. ‘The resulting figure shall be the 
maximum price of the commodity being priced. 
Within ten days after determining such maximum 
price under this paragraph, the seller shall report 
such price to the appropriate Meld office of Price 
Adininistration upon a form, duly filled out and 


2 


signed under oath ov affirination, copied from the 
form contained in section 1499.24, Appendix A, of 
this General Maximum Price Regulation. The 
price so reported shall be subject to adjustinent at 
any time by the Office ot Price Administration,” 
(Emphasis ours. ) 

Tale: Ais los. 


